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l. BACKGROUND AND PROCEDURAL HI STORY

On April 19, 2001, Public Service Conpany of New
Hanmpshire (PSNH) filed with the New Hanpshire Public Uilities
Comm ssi on (Comm ssion) petitions for approval of new power
purchase arrangenments in connection with three independent

power producers (IPPs):* Whitefield Power and Li ght Conpany

11 PPs are also sonetines referred to as Small Power Producers

(SPPs) .
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(Whitefield), Bio-Energy Corporation (Bio-Energy) and Henphill
Power and Light Conpany (Henphill). The Comm ssion assi gned
Docket No. DE 01-089 to the Whitefield proceeding, No. DE 01-
090 to the Bio-Energy proceeding and No. DE 01-091 to the
Henmphill matter.

Whitefield, Bio-Energy and Henphill are al
qualifying facilities under the federal Public Utilities
Regul atory Policy Act (PURPA) and, accordingly, PSNH is
obligated to purchase power fromthem at PSNH s avoi ded cost.
Each facility is also a limted electrical energy producer
within the nmeaning of the New Hanpshire Limted El ectrica
Energy Producers Act (LEEPA), RSA 362-A. The Comm ssion has
previously approved PSNH s interconnection agreenment with each
| PP and entered a corresponding rate order.

The renegotiation of PSNH s power purchase
arrangenents with IPPs is an outgrowth of the PSNH
Restructuring Settlement Agreenent approved in Docket No. DE
99-099. See Order No. 23,443 (April 19, 2000), slip op. at
276 (noting that Comm ssion "will allow PSNH to retain 20
percent of the savings due to agreenents reached between PSNH
and SPPs before the end of one year fromthe date of this

Order that are subsequently approved by the Conm ssion” with
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PSNH s share falling thereafter to 10 percent for one
additional year). In approving the securitization of certain
of PSNH s stranded costs as contenpl ated by the Restructuring
Settlement Agreenent, the Legislature explicitly determ ned
that the renegotiation of power purchase arrangenents with
|PPs "is in the public interest in order to reduce the total
cost to ratepayers of these obligations". RSA 369-B:1, Xl
(also noting that "the sharing of the benefits anong
ratepayers and all of the parties involved in the
renegotiations is in the public interest"); see also RSA 362-
A:4-c (setting forth conditions for Conm ssion approval of
renegoti ated | PP agreenents).

I n each of the three petitions at issue here, PSNH

has not directly renegotiated a new power purchase arrangenment
with the IPP in question. Rather, PSNH has entered into a
proposed new power purchase arrangenent with an internediate
entity which, in turn, has negotiated a contractual
arrangenent with the I PP that replaces the existing contract
with PSNH. I n each instance, the internediate entity is an
affiliate of Edison M ssion Marketing and Trading, Inc.
(EMMT). The proposed arrangenent with regard to Henphill is

conti ngent upon AES Corporation acquiring the interests of
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Henmphill currently held by Thernmo Ecot ek Corporation.

According to the pre-filed testinony of David R
McHal e, vice president and treasurer of PSNH and its parent
conpany Northeast Utilities, the proposed agreenent invol ving
Bi o- Energy requires no up-front paynent by PSNH.  However, M.
McHal e notes that the Whitefield and Henphill proposals
require PSNH to make up-front paynments totaling approxi mately
$93 mllion, which PSNH proposes to securitize in the sane
manner enployed with regard to the stranded costs previously
securitized under the Restructuring Settl ement Agreenent.

Concurrent with its April 19 filing, PSNH subm tted
a notion, on its own behalf and that of EMMI, for confidenti al
treatment of certain docunents. The docunents at issue are
t he agreenents by which PSNH and EMMI (through its affiliates)
entered into the arrangenents for which Conm ssion approval is
sought .

The Comm ssion issued an Order of Notice on June 5,
2001. Prior to that date, the Comm ssion received
intervention petitions fromthe New Hanpshire Ti nber Omers
Associ ati on (NHTOA) and BancBoston Leasi ng Services, Inc.

(BancBoston). The BancBoston petition was limted to the
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Henmphi || docket and averred that BancBoston is the owner of
the Henphill facility as well as the assignee of Henmphill's

right, title and interest in the relevant interconnection
agreenent and rate order

The Order of Notice schedul ed a pre-hearing
conference for June 15, 2001 and required parties seeking
i ntervenor status to submt a petition to that effect by June
12, 2001. Prior to the pre-hearing conference, the O fice of
Consunmer Advocate (OCA) entered an appearance on behal f of
residential ratepayers and the Comm ssion received tinely
intervention petitions from EMMI, Bio-Energy Corporation (as
to the Bio-Energy docket), the Governor's O fice of Energy and
Community Services (ECS), the Town of Whitefield (as to the
VWhitefield docket) and North Country Procurenent (also as to
the Whitefield docket, seeking "limted intervenor status").
BancBoston also filed a response to the notion for
confidential, indicating no objection to the request on the
condition that BancBoston be pronptly provided with an un-
redacted copy of all docunments produced in the proceeding,
upon the execution of a reasonable non-disclosure agreenent
with the Petitioners.

On June 15, 2001, PSNH and EMMT filed a joint
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obj ection to BancBoston's proposed intervention as well as to
BancBoston's request for access to the docunents covered by

t he proposed protective order. The pre-hearing conference

t ook place as schedul ed on June 15, with the Conm ssion
indicating that it would grant those intervention petitions to
which there were no objections. BancBoston's proposed
intervention, as well as the dispute over BancBoston's access
to the key contractual docunents in these cases, were the
central focus of the pre-hearing conference. Follow ng the
pre-hearing conference, the parties and BancBoston net with
Staff in a technical session.

Thereafter, on June 19, 2001, Staff submtted a
proposed procedural schedul e as agreed upon by the
participants at the technical session. The proposed schedul e
called for the subm ssion of additional testinmny by PSNH on
June 29, 2001, a round of data requests posed to PSNH and a
settl ement conference on August 1, 2001. Under this proposal,
the nmerits hearing in these dockets would have taken place on
Septenmber 5 and 6, 2001.

As contenpl ated by the proposed schedul e, PSNH
submtted pre-filed testinony on June 29, 2001 from Messrs.

Stephen R. Hall and S.B. Wcker, Jr. on behalf of PSNH as well
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as pre-filed testinony from Mark Pal anchi an on behal f of EMMI.
These docunents were filed under seal, subject to the pending

notion for confidential treatment, with redacted versions also
provi ded.

On July 11, 2001, the Town of Whitefield submtted a
moti on to add Therno Ecot ek Corporation and AES Corporation as
parties to the Whitefield docket. Neither of these conpanies
has appeared in any of these dockets and the Town was not
acting on behalf of the two corporations. NHTOA subsequently
indicated its concurrence with this notion as to the Bio-
Energy and Henphill dockets.

The Town of Whitefield filed a notion to conpel
di scovery responses in the Whitefield docket on July 20, 2001.
At issue is the Town's request of PSNH that it furnish "copies
of all communications between and anong PSNH, Whitefield Power
& Light Conpany, Therno Ecotek Corporation, Bretton Wods
Fundi ng LLC, Edi son M ssion Marketing & Trading, Inc. and AES
Cor poration which relate to or refer to the proposed
settlement and any related transactions.” The Town averred
t hat PSNH had i nterposed an objection to this data request
and, accordingly, had not furnished a response to it.

On July 27, 2001, NHTOA simlarly filed a notion to
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conpel discovery responses. Four of NHTOA' s di scovery
requests are at issue in the notion. According to NHTOA, PSNH
obj ected to NHTOA's requests for item zati ons of ratepayer
savings and PSNH s estimate of the "blended market price" of
energy on the ground that this information is confidential.
In two ot her instances, NHTOA deens PSNH s responses to data
requests to have provided an insufficient explanation of how
PSNH has cal cul ated its estimtes of bl ended market price and
of the effect of the buyout on certain statutory criteria set
forth in RSA 362-A:8, 11(b).

On July 31, 2001, Staff requested that the proposed
procedural schedul e be suspended until such time as the
Comm ssion rules on the threshold issues raised at the pre-
heari ng conference. The follow ng day, Staff indicated that
it had obtained the concurrence of PSNH, EMMI, the Town of
VWhitefield, NHTOA, ECS and OCA with regard to its request.
PSNH and EMMI submitted joint objections to the

pendi ng di scovery notions on August 1 and 2, 2001. On August
2, 2001, the Comm ssion advised the parties by secretari al
letter that it would grant Staff's request for a stay in the
procedural schedule. PSNH submtted the pre-filed testinony

of David R MHale on August 3, 2001.
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Finally, on August 20, 2001, PSNH and EMMI advi sed
the Comm ssion in witing that they were withdraw ng their
obj ections to BancBoston's intervention and its request for

access to certain docunents at issue in the pending notion for

confidential treatnent.
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. PETI TI ONS TO | NTERVENE

| nasmuch as the previously pending objections to
BancBoston's intervention in this proceedi ng have been
wi t hdrawn, and given the | ack of objections to the other
intervention requests, all of the pending intervention
requests are granted. Because North Country Procurenent has
not specified in its request for "limted" intervention
whet her it wi shes to participate as a full party to the
Whitefield proceeding, we will assunme it wishes to retain full

rights as an intervenor unless it advises us to the contrary.

I PRELI M NARY POSI TI ON OF THE PARTI ES AND STAFF?

A. Public Service Conpany of New Hanpshire

PSNH stated that it was required under PURPA and
LEEPA to purchase energy fromqualifying facilities but that,
over tinme, these contracts have proven unecononic. According
to PSNH, the power plants are responsible for approximtely
$100 million annually in additional stranded costs, that the

Legi sl ature has attenpted to address stranded costs and that

2 As previously noted, nmuch of the pre-hearing conference was
taken up by the di spute over BancBoston's requested intervention and
access to docunents deened confidential by PSNH and EMMI. Because
PSNH and EMMT have wi thdrawn their objections with regard to these
i ssues, we treat them as noot and have omtted them fromthe
recitations of the parties' prelimnary positions.
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the Legislature has expressed its opinion that these rates
hurt the state’s econony. PSNH believes the ternms set forth
in the proposed agreenents are the best arrangenents possible
for PSNH to avoid high energy rates and continued ratepayer
subsi di zati on of these plants. PSNH further believes their
subsequent filings will evidence conpliance with RSA 362-A: 4-
c, IV (precluding Comm ssion approval of |IPP renegotiations
"if, for any cal endar year prior to 2006, the renegotiation
woul d reduce the total nunmber of kilowatt hours being
purchased annually at predeterm ned prices fromall |isted
facilities to | ess than 80 percent of the base listed-facility
kil owatt hours for that cal endar year").

PSNH i ndi cated that the decision on whether to
operate or shut down any of the three IPPs at issue in this
docket woul d be made by the individual power plant but that
PSNH woul d not expect the power plants to shut down if they
are entering into new interconnection agreenments. PSNH not ed
that the plants could sell power to users in other states and
that the savings fromany closure may offset any |osses to the
forestry communities.

B. Edison M ssion Marketing and Tradi ng, Inc.

EMMI expressed its support for the proposed
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settlements and requested the Comm ssion act expeditiously to
approve them EMMI indicated that it did not expect the
plants to close after the agreenents were in place but
stressed that it could not speak for Whitefield, Henphill, or
Bi o- Ener gy.
C. Bio Energy, Inc.
Bi o- Energy indicated its support for the proposed
agreenents. It noted that the agreenents before the
Comm ssi on were reached voluntarily. Bio-Energy stated that
it is not a “listed facility” and therefore will not i npact
the 80 percent threshold in RSA 362-A:4-c, |V.
D. New Hanpshire Tinmber Owmers Associ ation
The NHTOA declined to take a position until it has
addi tional information concerning the proposed settl enent
agreenents. The Association urged consideration of | ocal
econom ¢ i npacts and asked if the savings woul d exceed costs
to the local comunities.
E. Governor's Office of Energy and Conmmunity
Servi ces
ECS expressed its concern about econom c and

environnental issues as well as the conti nued use of fuels

i ndi genous to New Hanpshire.
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F. North Country Procurenent, Inc.

North Country Procurenent urged the Conm ssion to
| ook beyond the bottom |ine and consider the negative inpacts
upon the state’'s forests due to reduced tinber stand
i nprovenents and reductions in harvesting. North Country
Procurenment noted that an I PP in Alexandria has been cl osed
the five years since it renegotiated its agreenment with the
purchasing utility.

G Ofice of Consuner Advocate

OCA expressed its prelimnary support for the
petitions but reserved its full endorsenent of the agreenents
until it has had a chance to review the benefits to
rat epayers. OCA saw no benefit to saving unecononi c power
pl ants through ratepayer subsidies.

H  Town of Whitefield

The Town of Whitefield stated that the proposed
agreenent in the Whitefield docket and any subsequent shut down
of the power plant in Whitefield would not be in the best
interest of the town. According to the Town, the plant's
enpl oyees, wood chip suppliers, |oggers, town taxpayers and
even ratepayers woul d be adversely affected. The Town further

argued that future tax revenues for the town are being taken



DE 01-089 - 14-
DE 01- 090
DE 01-091

away by this proceeding.

| . BancBoston Leasing Services, |Inc.

BancBoston noted that Henphill Power & Light | eases
the Henphill facility from BancBoston, with the basic | ease
termexpiring on March 1, 2003. At that point, according to
BancBoston, Henphill has the option of either purchasing the
facility or leasing it for up to an additional three years.
BancBoston contended that it is affected by the agreenent
bet ween PSNH and EMMI with regard to Henphill because, after
March 1, 2003, BancBoston has a right to assune the
contractual rights and obligations in the remaining term of
the Henphill-PSNH I nterconnection Agreenent, which term nates
in 2006. BancBoston stated that it gained this right in an
assi gnnent agreenent with Henphill, dated Septenber 9, 1988.

I n the assi gnment agreenment, according to BancBoston, Henphill
al so assigned to BancBoston its right, title and interest in
the Henphill Rate Order (Order No. 17,524) the Comm ssion
approved on April 2, 1985. BancBoston also noted the terns of
t he Assignnments, as well as the provisions included in the
Participati on Agreenent, the Security Agreenent and

Assi gnment, and the Leasing Agreenent require BancBoston’'s

consent to any substitution for or addition to the
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| nt erconnection Agreenent. For this reason, according to
BancBoston, the Henphill filing is premature.

J. Staff

Conmmi ssion Staff took no position on the proposed
settlenments but did express concern over conpliance with RSA
362-A:4-c, 1V and RSA 369-a:8, IV(b). Staff indicated that it
was not opposed to consolidating the dockets but preferred
Bi o- Energy be kept as a separate docket due to the unique
i ssues raised in that proceeding.
I V. MOTI ON FOR CONFI DENTI AL TREATMENT

The New Hanpshire Ri ght-to-Know Law provi des each
citizen with the right to inspect all public records in the
possessi on of the Comm ssion. See RSA 91-A:4, |. The statute
contains an exception, invoked here, for "confidential
commercial or financial information.” RSA 91-A:5, IV. In
Uni on Leader Corp. v. New Hanpshire Housing Finance Authority,
142 N.H 540 (1997), the New Hanpshire Suprenme Court provided
a framework for analyzing requests to enploy this exception to
shield from public disclosure docunents that would otherw se
be deened public records. There nust be a determ nation of
whet her the information is confidential, comercial or

financial information "and whet her di scl osure would constitute
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an invasion of privacy." |Id. at 552 (enphasis in original,
citations omtted). "An expansive construction of these terns
must be avoided," |est the exenption "swallow the rule.” 1d.
at 552-53 (citations omtted). "Furthernore, the asserted

private confidential, comercial, or financial interest nust
be bal anced agai nst the public's interest in disclosure,
since these categorical exenptions nean not that the
information is per se exenpt, but rather that it is
sufficiently private that it nust be bal anced agai nst the
public's interest in disclosure.”™ |d. at 553 (citations

om tted).

Qur applicable rule is designed to facilitate the
enpl oyment of this balancing test. W require a notion for
confidentiality to contain (1) the specific docunents or
portions thereof for which confidential treatnent is sought,
(2) reference to statutory or comon |aw authority favoring
confidentiality, (3) "[f]acts describing the benefits of non-
di sclosure to the public, including evidence of harmthat
woul d result fromdisclosure to be wei ghed agai nst the
benefits of disclosure to the public,” and certain evidence.
Puc 204.06(b). The evidence nmust go to the issue of whether

the information "would likely create a conpetitive
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di sadvantage for the petitioner.” 1d. at (c).

PSNH and EMMT request confidential treatnment for the
Executi on Agreenents and two acconpanyi ng exhibits that detail
the restructuring of the existing power supply arrangenents
bet ween PSNH and Henphill Power and Li ght Conpany, Witefield
Power and Li ght Conpany, and Bi o- Energy Cor porati on.

According to the notion, EMMI is in the business of
structuring settlenments and renegoti ated power supply
arrangenents with i ndependent power producers and regul at ed
utilities. EMMI regards the contract structure and details of
the arrangenments as trade secrets “which required significant
effort and cost to produce and woul d take significant effort
and cost by [EMMI’ s conpetitors] to devel op i ndependently.”
N. H Code Admin. Rule Puc 204.06 (c)(1)a. PSNH and EMMI
assert that disclosure of the financial information in these
docunments woul d have severe adverse consequences to EMMI.

PSNH further argues negotiations are ongoing with
ot her I PPs and that public disclosure of the detailed
structure of the renegotiated arrangenents with Henphill,
Whitefield, and Bi o- Energy would put PSNH at a di sadvantage in
negotiations with the remaining unsettled | PP’s because those

parties could discern how far PSNH will conpronm se to reach
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settl enment.

No parties in the proceeding objected to the Mtion
for Protective Order. The OCA and BancBoston offered their
assent to the notion for protective order on the condition
t hey be provided access to the confidential information. W
wi Il assunme that, because PSNH and EMMI have wi t hdrawn their
obj ection to BancBoston's request for intervention and
docunment access, PSNH, EMMI and BancBoston are also in
agreenment with regard to the extent to which the parties wll
have access to any docunents that may be accorded confidenti al
treat ment under the pending notion.

We note that the public has a significant interest
in disclosure of the docunents in question — which relate
directly to the level of public confidence that the process of
determ ning and allocating a just and reasonabl e share of
savi ngs produced by renegoti ated power purchase agreenents,
pursuant to RSA 369-B, is conducted fairly and rigorously.
Nevert hel ess, the positions of PSNH and EMMI are persuasive.
Public disclosure of these docunents would create a
substantial |ikelihood of conpetitive harmto both conpanies —
harm that could, with regard to PSNH, negatively i npact

rat epayers by reducing stranded cost offsets in future |IPP
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renegotiations. In these circunmstances, the conpanies'
interest in non-disclosure clearly outweighs the public's
interest in obtaining access to the docunents.
V. MOTI ON FOR ADDI TI ON OF ADDI TI ONAL PARTI ES

The Town of Whitefield asks the Conm ssion to "add

as parties" to the Wiitefield docket Therno Ecotek Corporation
and AES Corporation, neither of which have appeared or
ot herwi se requested |l eave to participate in the proceeding.
According to the Town, (1) it believes that Wiitefield Power
and Li ght Conpany is a wholly owned subsidiary of Therno
Ecotek, (2) AES Corporation has entered into an agreenment to
acquire Wiitefield Power & Light, (3) whether the facility
will ultimately be closed is germane to the Commi ssion's
required inquiry under RSA 362-A:8, 11(b) (requiring
Comm ssion to take into account econom c inpacts, conmmunity
i npacts, effects on energy security, environnental and health
effects as well as rate inpacts in nmaking decisions affecting
| PPs), (4) neither Therno Ecotek nor AES appeared at the pre-
hearing conference to advise concerning the possible closure
of the facility, and, (5) therefore, only by "making Therno
Ecot ek Corporation and AES Corporation parties to this docket

can the Comm ssion obtain information concerning the closure
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of the facility which is essential to its inquiry" under RSA
362-A:8, Il1(b). NHTOA indicates that the two conpani es should
be added as parties to Docket No. DE 01-091 (the Henphill
docket) for the sanme reasons.

We agree with the Town of Whitefield and the NHTOA

t hat the question of whether the proposed agreenents woul d
result in the closure of the Whitefield or Henphill plants is
a factor we nust consider. Nevertheless, we have concl uded

that it is appropriate to deny the pending notions to add

Therno Ecotek and AES as parti es.

Nei t her our rules nor the Adm nistrative Procedures
Act contenplate the addition of a party to proceedi ngs before
t he Conm ssion other than upon that party's explicit request.
Whi l e our enabling statutes vest us with the power to subpoena
W t nesses, see RSA 365:10, this is not a case in which any
relief we m ght order would be inconplete or insufficient
absent the participation of the allegedly m ssing parties.
Rat her, the problemraised by the Town of Whitefield and NHTOA
is fundanmentally an evidentiary one — i.e., whether the record
will be sufficient for us to make the required determ nations

under RSA 362-A:8, Il1(b). 1In that regard, our view is that
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PSNH and EMMI, as the petitioners in these dockets, carry the
ultimate burden of denpnstrating that the proposed agreenents
merit our approval under the applicable statutes. Thus,
assum ng wi thout deciding that a likely or even a possible
cl osure of one of the plants would nerit our rejection of the
rel evant agreenent, it is appropriate for us to rely on the
petitioners to devel op the necessary record.
VI . MOTI ONS TO COWPEL

We have reviewed the papers submtted in connection
with the pending notions to conpel discovery and have
determ ned that they are insufficient to permt us to resolve
t he di scovery disputes described therein wi thout a hearing.
Accordingly, pursuant to RSA 363:17 we will designhate a
heari ngs exam ner to hear the parties, report the facts and
make a recommendation to the Comm ssion with regard to these
di scovery notions. W instruct the Executive Director to
advi se the parties as to a hearing date, to be schedul ed as
expeditiously as possible.
VI, PROCEDURAL SCHEDULE
In Iight of the foregoing, we believe that it is

appropriate to nove these cases forward to resolution in as

efficient a manner as possible. Continuing to treat these
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dockets as consolidated for purposes of hearing is consistent
with this objective. Although, as has been pointed out, the
issues in the three dockets are not identical, there is
sufficient commonality to make consolidated hearings an
efficient use of the resources of the parties and the
Conmmi ssion. Likewise, we believe it is appropriate to nove
forward with the Whitefield docket notw thstanding the
possibility that BancBoston may have a contractual right to
prevent the relevant agreenments fromultimtely being
i nplemented. It is not unprecedented for us to consider
proposal s that sone outside entity, be it another governnent
agency or a private entity, has an ability to veto or prevent.

I n considering what procedural schedule to
i npl enent, we note that prior to Staff's July 31 request to
suspend the procedural schedule the parties and Staff had been
movi ng forward on the assunption that the previously proposed
schedul e woul d be inplemented. Thus, there has already been a
full round of discovery provided by PSNH t hat need not be
repeated, apart fromthe resolution of issues raised by the
nmotions to conpel.
Accordingly, we will inplenment the foll ow ng

schedul e to govern the proceedings in the remai nder of the
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three subj ect dockets:

Settl ement Conference Sept. 12, 2001
Testimony fromIntervenors and Staff Sept. 28, 2001
Data requests to Intervenors and Staff Cct. 5, 2001
Responses to 9/28 data requests Cct. 12, 2001
Merits hearing Cct. 22-23, 2001

As already noted, delays in these proceedi ng have potenti al
i npacts on ratepayers as well as on several parties.
Therefore, we anticipate the cooperation of the parties in
movi ng these cases toward decision as expeditiously as
possi bl e.

Based upon the foregoing, it is hereby

ORDERED, that the procedural schedul e described
above is APPROVED; and it is

FURTHER ORDERED, that the notions of the Town of
VWitefield and the New Hanpshire Ti mber Owmers Association to
add additional parties in Docket Nos. 01-089 and 01-091 are
DENI ED:

FURTHER ORDERED, that the joint notion for
confidential treatnment of the Execution Agreenents and
attached exhibits is GRANTED, and it is

FURTHER ORDERED, that, with regard to the decision
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on the joint notion for confidential treatnment, this Order is
subject to the ongoing authority of the Conm ssion, on its own
nmotion or on the notion of Staff or any party or any other
menber of the public to reconsider this Order in light of RSA
91-A, should circunstances so warrant.

By order of the Public Utilities Comm ssion of New

Hampshire this twenty-third day of August, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



